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HOUSE or COMMONS, 1 
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ron THE | 
MOTION or Mx. ADAM, 
. FE 9 IN BEHALF or. „ 4 : L 


MUIR any, PALMER, 


* 
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M. » Apa . be faid, W after a bd deal of a 
| TR ſubmit to the Houſe ſome propoſitions du a very important 
„ ſubject, concerning which much difference of opinion had taken 
: „ namely, to reverſe the ſentences paſſed by the Court ob 
\ Juſticiary in Scotland, on the Rev. Frsug PaLmzz and Foes 
Mom, Efq. for your of Py; and. the 2 5 excrete of {wan 
| cretion. Bt OR 
He felt on this occaſion, a mixture 1 a le a anxiety; - 
- gas as he was, in the. juſtice of his cauſe, it was impoſſible 
not to feel ſome anxiety in diſcuſſing a _ſubje& before a Popular 
| © Aﬀembly, which was adapted better to a Court of Juſtice : tbat 
: courſe, however, could not be taken; the higheſt Juriſdiction in 
: this country having decided, after folems argument, that no Ap- 
. peal lay from the Criminal Courts in Scotland to any Court i in 
this country, even in matters of Law. This defect of juridical 
authority he had endeavoured to remove, by the Bill he brought 
forward early in che Seſſions; that attempt, however, proved 
fruitleſs, even without any queſtion arifing on the retroſpective 
25 clauſe of which he gave notice, with a view to 2 25 A Moy. 
Mm the two caſes now under conſideration. 2 
i 8 2 in addreſſing the Houſe, therefore, on ſuch 3 | techaibel and” 4 
£1 .  ompliemes — * ie from e bat from the 1 
FEES A 5 et "KS, | | Ds 2 be 


\ 8 : + 
' \ wt , OY Os a „ * 1 Fr * . 2 / & 
wy ft * . 8 — * * 
- % ; 1 
JB. 0 c * - * p ? \ * : g 
© * k j 
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1 - . | | 4 | . 9 ; ; „ acl E 
imperious dictates of 1 Reg To 3 ultimate 1 
Court of all appeal; and laſt refuge of the ſubject—he was © 


| | _ obliged to apply, unleſs he could be content to-refign theſe un- 
[/], fortunate ſufferers to that fate which he muſt regard as unmer- 
"ny > eiful and unjuſt. He anticipated much aſſiſtance in the courſe i . 
of the debate, from the number of the learned profeſſion, he ſaw * —_ 
about him; and likewiſe from the efforts of many, who, without = 
legal practice, had often proved themſelves endowed with legal _ OR Fil | 
talent. He adverted to. the competence of Mr. Pitt, from his gy | (| 
XY early education in all queſtions of general law, and thought it =_ 
1 extremely fortunate that Mr. Dundas was able to attend, Wbo FF 
had ſo long praftiſed i in thoſe Courts in — the preſent , * 
tion aroſe. / _ „ 
bl Whatever the Houſe oe ede Sei he declared | 
a er; it was his intention to diſcuſs the ſubject, with the utmoſt - 1 „ 
. ceompoſure, and to conſider himſelf as arguing before a. Court = xy, = 
g Juſtice on a Writ of Error. He was aware that proſeſſiona!l 98 
- ſubjefts were no favourites i in that Houſe and that in the proſe- 3 
eution of this important buſineſs he had many difficulties to over- 
come; with my. Lord Bacon, on another occaſion. however, he 
could ſay ſolemnly, that he had undertaken to ſtudy the queſ- 
tion, not for the wipe: ** finding * dean, 35 of e 
| certai:. OE: +: " 
He profeſſed to Sold a8 om as poſſible, al cd ex- 
9 and legal forms, though he acknowledged the truth of * 
a remark of Lord Thurlow's, to whoſe. voluntary labours he faid. 
the law of Scotland was highly indebted, en 2 that „„ 
3 of law are the fences of juſtice.” *- 5 | 
If he alluded at all to the Engliſh law, it would 5 by way 
i illuſtration of the law of Scotland, and not as brpolne * 
ſubordination of one to the other, 26-14. | 
The propoſitions he had to ſubmit, as preparatory to the pre- 5 1 
ſent inyeltigation, relate to the production of certain parts of " 
the records of the trials. 1ſt, For the indictment „ 
ü and ſentence. Theſe particulars equally concerned both. the par- . ; 5 

ties. 2d. For the documents relattye to the objection Mr. Muir 5 „„ 
| took to a witneſs, and the conſequent decifion of the Court. All, | 
| the warrants of commitment of Mr, Mutt and John, Ruſſel, a 5 
1 the minutes relating to the grounds on Which che n refuſed >: 5 
1 ſome 823 yay e Scher „%%%ꝙꝙöÄür 8 5 . 


— 7 > 


Rn 4 "G53 VV 
- Though theſs laſt might not be records, yet be ad it 1 
/ polſible to have accels to them, in ſome way firilar to the com- 
| \ munication made in this country by notes of the trials from judges - 
„ on the circuits to the different Courts, If theſe authentic docu- 
maents were denied, he ſhould be authoriſed to argue on the ſup- 
© poſition, that, his information on theſe ſubjects was true, provid- 
ed he could ſhe w that he had drawn it from the beſt ſource Ms; by 
+ otherwiſe remained open to him. 
Ws When theſe preliminaries were ſettled, it was 5 his i intention to. 
arraigu the legality and diſcretion of the whole proceeding, and 
then to move an addreſs to his Majeſty i in favour of the unfogtu- 
nate ohjects of thoſe errors, meanigg to ſue for redreſs to the 
8 highly extolled prerogative of mercy, which never could appear | 
more amiable than when employed in _ I ol error 2 1 
eſtabliſhment of juſtices. | 
_ Theſe were the ſibſtance.of as motions: ks meant to '(abrait mY 
the conſideration of the Houſe, with a view. of inducing them to 
decide on the legality or illegality of thoſe ſeatences, and the 
ſoundneſ⸗ of the diſcretion with which they were pronounced. 
Concerning the firſt propoſition of legality, —the indidtments 
+ ſet forth a charge of /ea/ing-mating, or public libel, which, unden 
55 the law of Scotland, were technical offences, well knewn, and 1 
eceeallly defined, but neither of which were puniſhable by tranſpor- 
tation; for there i is, in that law, an expreſs' ſtatute, the act of 
- Queen Anne, 1703, chap, 4, which appropriates to thoſe crimes. 
le puniſhment of fine, impriſonment,” or baniſhment; but this 
laſt article, namely baniſhmeat, he contended, was, in the law of ' - 
Scotland, totally diſtin from tranſportation. It imported no 
more than merely expatriation; and returning from ſuch a ſen- 
tence was not followed by the penalties of get , 135 45g Þ 
His next propoſition was, that if the acts proved on the as) | 
fendants were not within the ſcope of the indictment. they did 
not conſtitute any crime in the law of Scotland, as the common 
bu of that country knew of tio ſeditious "offence beſides leafing-= 
making and libel, The indictment, he ſaid, ran in the farm f 
. ſyllogiſni@the major contained the corpus. dalicti the minor 
| pet be imputes it to a given perſon—and the concluſion awards the ſen- 5 
. —ſttence. He then produced an office. oopy of the record of Mr. Muir's 
| N . : 1 trial: and read various extracts in confirmation of theſe aſſertions. "iv 
* W- UN oe: pts He next inũſted, at ſome length, that the major part in the in- 4 
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Amen! . only a A of nn and bel; "0 
that the defendant'could only be convicted of thoſe offences, "0 52 
1 tte facts charged were proved; and if convicted, could only be 
1 e e e act of Queen Anne, 170, . 4) which dees 
not mention tranſportation, and therefore the ſentence of tranſpor- | 
If tation is illegal . 
ru collection of people which the indigent mentions, he | £5: 0 E 
| | maintained, was no article of charge, but alledged only as an ag- xt 
| giravation in the circumſtance of the offence; whereas the charge WT 1 
and aggravation had been confounded in order to dy 2 colour 7 5 = 
the extenfion of the puniſhment. IN | | ©. 11..." 
By the law of Scotland, he obſerved, the indifiment muſt firſt 5 1 
be adjudged relevant, bee any other proceeding can take place 
and from the trial of Mr. Muir, as publiſhed by Creech, Robert- „ 
ſon, and andther at Edinburgh, he read an extract of Mr. * 
Juſtice Clerk's opinion, as delivered in Court, and which he was' = 
at liberty to preſume authentic, as the trial was + publiſhed to the | 8 
prcjudice of the defendant. + 
By this opinion Mr. Juſtice Clerk conkifed* the charges i imput- | 
= edi in the indictment 10 excitement to diſcontent, the felonious 
diflemination of wicked publications, and the endeavour to excite . 
a rebellion : the firſt of which, Mr. Adam ſaid, was leafing-mak-' © Es | 
P 85 ing: the ſecond, a public libel. As to the endeavours to create 5 5 5 
a febellion,—ſuch an endeavour per es he ſaid, was no crime. WE: A = 
.the attempt ſucceeded, it would put the perſon e exqning in ee 
fate of an acceflary to the fact. Now as there are no acceſſa ties WM 
' to'treaſon in the laws of Scotland, any more than in the laws of | 
England, but all concerned are principals, it would chen . | 1 5 
cate the defendant in the charge of high treaſon „ 
Henee, therefore, he contended, the indictment contain.:d on- 5 be 
=” a charge of leafing-making or libel; and that the endeavour te „ 
create treaſon being abortive, it was a nullity. This dectrine þ 
was conßrmed, he ſaid, by an eminent authority, i in point of law, 
though no ways diſtinguiſhed for any leaning to the popular ſide 1 
of the queſtion. He meant Sir George Mackenzie, the ſupporter | 
of the Duke of Lauderdale, and every miniſter in the reigns of . 
Charles, and his Worker, James the Second. This authoritx 
1 laid it down, that, = A convocation-of people i is not a crime 
per /e, but only matter of aggravation.” As the preſent Lord | 
Aare of Scotland HE eg A different opinion, and LY 115 
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now in that Houſe; he preſumed that bs would explain the grounds : 
af that difference, and attempt to defend the indictment which he 
himſelf drew; but he was perſuaded the · EE doctrine was 
75 ſupported both: by authority and reaſon. „ 1 


He then examined his ſecond: propoſition, that BW 2 


was illegal when applied to leaſing- making and libel, and dwelt 
mueh on the conclufive authority of the ſtatute of Queen Anne; 
the caſes of Muir and Palmer were in many circumſtances exactly 


fimilar, and therefore he had conſidered them together as far as 


ſtance of aggravation, the charge was merely ſedition. 


He therefore took a view of the hiſtory of the ſtatute of Queen 


x | Anne, on which he relied ſo much, and obſerved, that though it 


paſſed ſubſequent to the revolution, it was grounded on the Bill 
of Rights, or what was ſynonimons to it in Scotland, the Claim of. 
Right, the Charter of Scotch Liberty. As this bill concerned pu- 
niſhment, it ſhould, he remarked, be taken ſtrictly; and as it 


promoted the liberty of the ſubject, it ſhould be taken literally ; "ha 


fo on both prineiples of interpretation it ſhould have been fayour- 
_ ably expounded for the defendant. if England could. boaſt of. 
| Sydney and Ruſſel, Scotland might name Argyle, as a perſon no 


leſs celebrated in the ſame eauſe,: Hume ſays. it is uſeleſs to ex- 


amine into the cireumſtance of a caſe ſo flagrantly unjuſt. On 


the revolution however, parliament animadverted on this caſe, ö 


1+ was poſſible; but there now occurred a difference that it would I 
be proper to point out. In Palmer's caſe there was no circum- 


* . 


\ 


and took. meaſures to prevent a return of fuch caſes in future. In 75 


1701; Leveral trials took place on Übels; 3 in the courſe of which, 
many curious and unwarrantable circumſtances occurred, though 


no condemnation took place. Fletcher of Saltoun, then return- 
eld from bauiſhment, procured an act to prevent the like abuſes in 
. future. This act ftates, , that the laws have been liable to be 


ſtretched i in the infliction of Puni ment in caſes of ane > it 
aboliſhes capital penalties for thoſe offences, and confines them to 


' diſcretional fine, impriſonment, and baniſhment; and if the oK. 
fender be too poor to pay a fine, it aſſigns corpora puniſhment, 


faving; however, life and limb... 
This „he contended, had invariably en he ky & 8 


op F TRY ever ſince to the preſent time, and nothing, had ſince paſſed, 


that could thow baviſhment was at. all fimilar. to. tranſportation. - 


* % 


i Baniſbment 3 was in the ol Seb ſaid * be, Alen. „ 


A the "ide works 4 in Caen we roam; 5 
Ford from our pleaſing fields and native home. : 
The diſtinction for which he contended; between baniſſiment : 
and tranſportation, was known, he obſerved, to the Engliſh-and - 
Roman Laws, as well as the Laws of Scotland. To baniſh | _ 
merely an expatriation, with the penalty of tranſportation, if he bes 


5 party returns. In theſe diflinQtions the Scotch Judges had not 
been for a length of time very accurate. Sometimes they gave 
ſientence of tranſportation, at others of banifhment to the Weſt 

Indies, and fimply baniſhment. Ihe two firft were ſy nonimous * 


but there was ſome eonfoGon i in the uſe / of terms. A man tried \ 


before the Sheriff in Scotland was ſentenced to tranſportation ;. 5 
bdut the Court of Juſticiary decided on appeal that the Sheriff's 

. juriſdiftion did not extend to tranſportatioh, as implying a power 
out of his country. They, however, holding the verdict right, 

5 ſentenced him to baniſhment; which evidently ſhewed an opi- 


% 


nion of a diftinQion 3 in thoſe terms. It was, he ſaid, uſeleſs to 


| enumerate all-the ſtatute laws on the ſubject; but from James I. 5 


of Scotland to the reign of James I. of England, many inflict 
baniſbment. ; 80 early as the 1 reign of Robert II. this puniſument 
is inflicted, when i it is obvious it could not mean tranſportation, 


ds Scotland had no foreign poſſeſſion to. tranſport to: In 1607, 
an act paſſęd in Scotland ta puniſh. thoſe who refuſed to give their ' 


evidence in certain religious "contentions; and this' act lays down 5 3 


the diſtinction between tranſportation and baniſnment. This was 
ſioon after practiſed in Charles II's reign; as Burnet ſays, in 
1667, he wrote to Scotland, directing them not to puniſh with ets 
death, but baniſhment to the colonies. Long uſage, an ae qui 
£ eſcing, and afterwards an approving legiſlature, had made tranſpor- 8 


tation in Scotland end, 8 of 75 We act, den f 5 


0 6. . x 


FS FER 
The Privy 8 of Scotland. A Court as * there « as a.” e 


ho 18 * Chamber is here, introduced it, as the predeceſſors of the e 


preſent Court of Juſticiary: but from that time to the 31ſt of Au- 


Sp guſt 1793, it was only uſed. in e . e oak ſtated on 


8 dhe moſt accurate reſearch. 


If this were doubted, he IP a motion might: be REF) for. 


a2 inſpection of the records of the various Courts, when he con- 
veivedd his aſffertion would be found true. The firſi-ſet of crimes : : 8 
ee which this was inflifted was capital. In confirmation. af this © * 
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- he NE ot Sir George Mackenzie. F The 3 was in crimes of 


the nature of capital, but ſubje& to diſcretional puniſhment. The 


third by commutation for a ſuperior olfence, as in England. : In 
all theſe caſes, the offence was capital, or tantamount in erimina- 
ty, and tranſportation was a mitigation. | It was never ioflifted | 
from an arbitrary diſcretion as to the aue of puniſhment, up. 
wards, but always downwards. of 

Sir David Dalrymple had ſty led, he faid, every thing Jeafing- | 
making which tended to ſedition or diſcord. The 4th of Geo: L 


introduced to make clergyable offences tranſportation in Eng- gk 


land, had a clauſe; excluding Scotland. from 1 its operation. The 


th of Geo. III. was the firſt law to legalize. tranſportation in | 1 


Scotland, but he contended, at great length, that it only ex- 
tended to capital crimes, giving. a parliamentary warrant. to the 


eſtabliſned law of the land. The generie diſtinction of ed 
which was known in England, of treaſons, felonies, and miſde- 8 


meanors, was unknown in Seotland we could not, therefore, i in 


bis opinion, reaſon from analogy of one law. to another. This 2 


mode Sir George Mackenzie had denied —ſaying, the Law was 
too wiſe to admit an argument by parity of reaſon on the ſubjeck 


| » of puniſhmepts. In 1737, on a caſe of Information of Perjury, 


a man wWas ſentenced to baniſhment; and if he returned, tranſ- 
portation was then made the penalty. This, like other caſes he 
had cited, proved, he thought, beyond all doubt, the clear dif.” 


tinction between thoſe two terms. The 6th. Geo. III. acknow- _ 
5 ledges the rigbt of tranſportation, but. does not extend it further 
than it exiſted under the eſtabliſhed law of Scotland. The 2 5th 
| Geo. III. adopted proviſiod to alter the place of tranſportation 
from America, as to England; but did not mention Scotland. 
The next year the ſame principle was applied to Scotland in 
caſes admitting tranſportation already. This act he repreſented 
nds a mere regulation of police,, and as not ne, in any de. 
* gree, the eſtabliſhed law. | 


In the whole. purview of | Penal ac they hovld, 8 


EC ' thought, be ſtrictly conſtrued, and in conſiſtence with the claim ä 
of right. The laſt act makes returning to Great Britain or Ire-/ N 


land after tranſportation a capital offence; but the record of the 


ſentence only makes it capital to return-to Great. Britain. This 


A es SY 


variation he mentioned, to ſhew the neceſſity of a reviſion, oo.” 
alteration of the avg. of Scotland. 
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| 2 4 Fiebers pofirion had been maintained, that” new manners 
| | 1 ere attended with new crimes, and that new crimes rendered 
| new puniſhments neceſſary. It had alſo been ſtated, continued 
| Mx. Adam, that the Court of Juſticiary of Scotland poſſeſſed 
| | . an inherent right of aſcribing new ee to ſuch new 
it ==, crimes, and that it was not neceſſary for them to come to the 
| 5 Legiſlature. Aby obſervations on ſuch a poſition or ſuch a ſtate- 
mauent be meant to wave, until he found whether "ny: were $gain by 
[ Eng 1 3-4. maintained i in the pieſent debate. | | 1 
| „ THe learned gentleman again lamented the 1 of xe- „ 
| cCurring to a negative mode of argument, and of afſerting that he 
had every, reaſon to believe that there exiſted no inſtance of 
Expt 1 leafing- making being puniſhed with tranſportation. In ſupport 
4 5 of this belief, he recurred to the caſes of the Lords Argyle, . 
Ochiltree, and e wo had all you, tried forleafing-. 
making. 7 
Having thus raiſed, as he ttt 5 bad raiſed, Bede | 
concerning the legality of the trial of Mr. Muir, theſe doubts, 5 


* *% — E = . 
PET ——A< ” * 


> „ he aflexted, ought to be confidered as moſt powerful reaſons for fe 
8: not carry ing the ſentence paſſed on that gentleman into execution. e 
FF Adam proceeded now to an explanation of the words 5 a . 
2 96 6. ies and Part, uſed in Scotch Indictments, which words had the V 


5 . | 25 meaning of the word Acceſſary, and in conſequence of. a parti - 


of - cular Act of Parliament, authority had been given to the Scoteh n | 5 9 
5 Legiſlature to charge the principal as an Acceſſary, or as Art f. 
3 5 mu Fart, concerned in the offence alledged againſt him. The . 1 
learned gentleman deſcanted next on the practice of the Scotch f 


| Law with reſpe& to evidence—By this practice, the Pannel. ax. © 7 i 
EIN Priſoner Was forced to deliver a liſt of witneſſes, to which he * 
bdelieved no addition could be made after ſuch delivery —[It had 6 
been ſaid, that the introduction of the words art and part into : 1 
1 indictments allowed the proſecutor the power of bringing other 1 1 
=_ matters before the Court, beyond thoſe Which appeared upon the 1 
. record of the indictment.— This aſſertion he declared to be con- 1 
„ 15 | trary to the Law of Scotland. If, however, it was not contrary 
dio the Scotch Law, then he ſhould contend that the interference 
bot the Houſe became _indiſpenſibly neceſſary. On the trial r 
. Mr. Muir, a witneſs had been aſked ſeveral queſtions, which Mr. £1 
WEE; _ Muir contended to be irrelevant, inaſmuch as thoſe queſtions had N 
. no relation to 1 matter contained in the indictment. T "hey 
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ference. 5 
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| alluded to à work entitled Flower on the Conſlitution of France, 
and to ſome expreſſions which the N was ſuppoſed to have ds 


made uſe of againſt the Courts of Juſtice in Scotland. * 


In the diſcuſſion of Mr. Muir's objection, he believed that the 
Lord Advocate had aſſerted, that the tranſactions of a man's 
whole life might be given in evidence to prove 2 particular act 1 


of ſedition. Reſting upon this aſſertion, the learned lord had 


repelled the objection to the producing evidence to prove, that 
Mr. Muir had made uſe of certain expreſſions agaipft the Courts 8 
If this had indeed been the caſe, he 6 
ſhould" contend that Mr. Muir had, not had a fair trial; that no 5 
ſentence ought to be paſſed upen him; and chat evidence” bad 
been received which was inadmiſſible—and this aſſertion was de- 
fended, he ſaid, by the practice of the days of the Duke of Lau- 


of Juſtice of Scotland. 


>derdale and cw the Second, to which days he was ſorry to 


be ſo often obliged to refer; at a 1 which boaſted of being 55 


ſo free and ſo enlightened. 


z 5 


In the practice of the two countries Une was a ee dif- 
In England, the period en which any offence wa: 
committed was accurately aſcertained; While in Scotland, the 


ſhameful practice of extending the period to months was adopted. 


Was it decent or humane, he would alk, tus to ranſack a man's 


whole life, and to place him in ſuch: a ſituation that it was im- 


poſſible he could, with any certainty, know how to defend him- 
ſelf? Proceeding. to the diſcuſſion of the jury impannelled on 
Mr. Muir's Trial, he ſtated, that a Society had been inſtituted | 
for a Parliamentary Reform; another Society had alſo been in- 
ſtituted, which met at Goldſmith's Hall, and whi eh very much 
reſembled in its conftitution Mr. Reeves's Aſſociation at the 1 
Crown and Anchor. The Society at Goldfmith's Hall had pub- 


liſhed a reward for diſcovering perſons circulating Mr. Paine's 


works. On the impannelling the Jury, Mr. Muir had objected to 
ſeveral gentlemen belonging to this Society whom he contended, ; 
had prejudged him, and were therefore incompetent to ſit in 
judgment upon him. This objection was fortified. by the caſe of 
Lord Balmerino, who in 1655, had been tried for alibel, on the 
Bzijſilicon Doran, of Charles the Firſt; when the Earl Marſhal _ 


of Scotland and other lords appeared, his lordſhip declared, 


that he ſhould not object to them, if they would declare that theß 
"ry no ill win to 9 88 N made uch a 8 * | 


Were 


F 4 12 55 


s ns e to ch gon his jury; bet A Ree "De PM '1 
Was aſked the ſame queſtion, he objected to it, and was not per- 
mitted to paſs on the jury la the trial, however, of Mr. Muir, 
the Lord Juſtice. Clerk had repelled -the objection to the j jury, 
alledging that it tended to exclude from the jury all who had ta- 
5 ken the oaths of allegiance. . 5 
; The next confideration Mr.. Adam 3 to bes of great 
— inne den It related to a witneſs of the name of John Ruſſel. 
> That witneſs. had been aſked the uſual previous queſtions, whe- 
ider he had any malice againſt. the parties, and whether he bad 
Fc received any counſel relative to his evidence? Not having return + 
ed an anſwer to the queſtion, relative to the perſon who had ad- 
viſed him to tell the truth, he was charged with having conceal- 
"ed the truth, and was in conſequence committed to priſon. This 
commitment he argued was for pre varication. and did not in any 
way affect the competency of the witneſs. As however, prevari- 
cation was not a queſtion-of law, it would have been moſt pro- | 
per that the jury ſhould have been permitted: to decide- upon the | 5 


pre varication and upon the credibility of the e and that his cri 
evidence ſhould have been received. „„ m 
Having concluded his obſervations upon the: two. rt parts in- pe 
to which he divided his ſpeech, he came now to the laſt part, fre 
rad: which he meant to diſcuſs with as much candour as poſſible, and he 
| With a judicial mind, if that expreſſion might be allowed. This b 
006 related to the ſoundneſs and diſcretion. of the Scotch judges. 5 J. 
EK had. often been ſaid by a Right Honourable Gentleman op- 1 
> poi to him, that he was ready to defend the legality of the n. 
trial and the ſound diſcretion of the judges; on that part of vg i 
_ ſubjeQ he had not hitherto delivered any opinion. . 75 th 
On the preſent day, however, he came ed 4 proper 1 
| gravity, and alſo with becoming firmneſs, to queſtion that diſcre- | 1 ti 

} 


tion. Perhaps on ſubjects of this kind, it might be difficult fo: T 

Judges to find a guide for their conduct, and he lamented that 
they were reduced ſo frequently to the neceſſity of exerciſing | 
; .' their diſcretion. But in the preſent caſe, the judges of Scotland 
. "al: have looked to the practice of Eng land for their guide; 
E mii might have conſidered what puniſument would have been 
_— 5 . __ inflied on Mr. Muir if he had been tried i in England, or Wer 
1 © puniſhment would have been infliged: even on the head and © WF 
ow of the ppc ia Mr. oe wont. Fer his own 28 1 be 
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| could not ſay, that it Calls have been fine and imprint 5 : 1 e 
yre || alone, but lie much doabted whethe if any additional diſgrace 74 
cr- had been utempted; ſuch diſgrace woul have, been permitted to 8 
air, * bave been carried into execution. What, however, was the 3 e 
ry, 7 puniſhment to which Mr. Muir had been ſentenced ? He had not 
ta- been ſentenced to tranſportation to America, where he might 


I have derived fome alleviation and ſome comfort; but he had been 
eat doomed to à long voyage, and to a barren iſland—to the moſt in- 


el. ö 4 hoſpitable country that could be conceived to a country, where 

de- the inhabitants died in great numbers, and where the utmpſt ex- 

ad ertions of the executive power could ſcarce find the means of ren⸗- | 

n. | dean the ſpot habitable. - WE" KEE . : = 
d- In deſcanting on the miſeries of As Kare to . Mere „ 
u- Muir and Palmer were ſubjected, he begged not to be ſuppoſed Th 2 
lis | to mean that puniſhments ought to vary with the ranks of of- 3 

y fenders:— far from it.—It was his opinion, however, that they * * 

i- mould only tend to prevent . and not eee 

- 5 overwhelm individuals. 1 7 

[ Aſter quoting the opinion of Lord 5 lee to this Gil 4 . 

is cretion of judges, Mr. Adam infiſted that the Scotch judges =: 
"Za might have made the Engliſh” law their guide, and nene 5 , 
„prevented thoſe diſagreeable conſequences which had reſulted. = 
1 from the exereiſe of their diſcretion. They fhould have looked, : „ 
d be faid, to the practice of goyernment in England they ſhoule 

s have been influenced by the example of the Engliſh Courts . & 

bs. . Judieature; unleſs, indeed, it were to be contended that Scot- „ % 
uad was to be made a flalking-korſe, and that a ſyſtem of tyra. 
ny was to be adopted i in that part of his Majeſty's dominions, 

% I Inſtead of referring to the Engliſh laws and Engliſh FCW 

5 the Scotch judges: had recurred tô the deſpotiſm of the Roman 355 
us; and one of the judges in particular, in ſtating his approba- „ 
uon of the ſentence of tranſportation, had aſſerted it to be a'mild _. - 
"= : | puniſhment, when compared with the Roman law, on which the / {> _ 5 a 7 


Scotch law was founded, and Shih declared tranſportation to e 
the mildeſt puniſhment that could be inflicted for ſuc an oſfence- ö 

The choice which the Scotch judges had made of the Reman law . 

was a moſt unfortunate one— the) ha choſen the Roman law, at : 7 

a time when the Romans were under che dominion of one man, 
| and” when "OM world, "EE to the e of A oy . 5 3 
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Med, had become to its. inhabitants a dreary and whit 
E . 25 : 
d He had chns, he faid, uſed: every 8 hs was ork 
3 to make out his caſe—a'caſe the moſt important that ever tame 
A under the conſideration of the Houſe. Influenced by no motives 
—_ -enmity to the judges, he had acted only from the dictates of 
1 . Bis conſcience, which told him / that the beſt duty of the Houſe = 
„„ v to call into exebution the divine prerogative of the crown— 1 
=. 2a prerogative, the exerciſe of mal i FO him that es and | 1 3 
1 . TY, 2 ien that takes.” _- b 
VVCVVVC Mr. Adam concluded a 8 of bret hours kind an half, by” | 
—_— moving, that there ſhould be laid before the Houſe, copies of 
5 the Libel, Judgment, and Verdict given againſt Mr. Moir. - | 
! The Lend Apvocare of Scotland, concurring in the import- 
- ance of the ſuhject in diſcuſſion, allerted; that the implications 
Which had been thrown out were as unjuſt as they were ill- 
founded. After having entered into a warm panegyric. of the 
5 Scotch judges, he contended that they had purſued the only 
= es courſe: which they could purſue. In the arguments which Mr. 
Adam had uſed, he had proceeded on a miſapprehenſion of the 
IIa, and an ignorance of the practice of Scotland; and though i 
5 . on general principles he might agree with him, he 0 not but 
x „ QGIDELY 0 on wy: manner in aan theſe TNT had been 
SME ops 7 | 
WA: . The 3 lord ſlated, ws 105 the events in her o- 
gz: moved eighteen months ago, he had found it neceſſary to recur | -- 
titeco the laws relative to leafing-making,' which had flept for a cen- | 5 
ES tury, and to enter into a deep confideration, of the laws ftom Ro- 
1 . bert II. to the Union. He had not only read xhe laws which 


= 
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1 the learned gentleman oppoſite to him had, he feared done, but 5 
1 he had found it neceſſary to read the hiſtory of the times, in 
=__— £ . which ſuch laws were made. The reſult of his reading was that, 4 
= Ns >. Mr. Muir's offence could not apply, as Mr. Adam had contend- 2 
T 1 ed, to leaſing- making, whith Genified nothing more than the tell- Jo 
lig of lies of the king, the nobles, or the people, but to the caſe i 
8 of ſedition, or of Og to drerthrow the conſtitution of the : | 
8 eountry. 5 Dt y 1 
3 With reſpeR wth ee. of i wen, bs ly * | | 
uu thogld. give to the arguments advanced. by Mr. Adam, was, | | 
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„„ bs 
| Fu ſtatute of 1661, for preventing clandeftine? marriage to that. 
of 1701, relative to the Popiſh prieſts and delinquents, in both | 
of which offenders were ordered to be baniſhed forth of the king- op 
dom; and to the ſtatute of 1583. When the conventioles took 
place, an act was made for baniſhing offenders to the Welt: Indies, icy 
and when an alteration. occurred in the puniſhments for different | 1 
offences, ſeveral offences were declared not capital, but liable to 
infer arbitrary puniſhments— which word arbitrary ſignified that 
_ they were at the diſcretion of the judges, who from that moment 
had poſſeſſed a diſcretional e of RON "_ W 5 


„ dort of des. 
rr Much had 8 ſaid of e which bad 2 0 1 
a \. - othe records. of the Court of Juſticiary without queſtioning the F 


accuracy of thoſe ſtatements, he ſhould only ſay. that it would ap- 


zi pear from thoſe records that pre vibus, ſubſequent to, and at the 8 , ; 
in. very year 1703, the judges were repeatedly: haniſhing offenders | | 
0 out of Scotland, and ordering perſons to be detained i in. priſon till 

F'Y the, ſentences of baniſhment could be Puts in execution e | 


A A moſt remarkable al had c | in 17865 eight, mans" | 


” ; after the paſting. of the law of 170g. It was a caſe of leaſing- 
i making and flandering,;wbich was tried before the Privy Council, 
0 and before the ſame legiſlators who had paſſed the law of 173% 


-- mn The offender, David' Baily, being found guilty of the charge ad- 
' duced againſt him, was declared to be infamous; they ſentenced 


A him to be baniſhed forth of the realm, to be tranſported to the 

| , Weſt Indies, and to ſtand in the pillory. This was a remarkable | 

15 caſe which ſquared exactly with the, preſent. e 

05 By the Law of Scotland, ſedition was a common ur- 8 N 
«a e N 85 an intermediate ſtep between ledfing- making and high treaſoon. | 
93 With regard to the proceedings of the Law of Scotland, if Mr. 


. Adam ſuppoſed that it was not competent to travel out of the 
Zi | 1 | _ pleadings, he ſuppoſed. that which was not the Law of Scotland. 


The Law of Scotland did not bind him to ſtate with that degree 5 | ; 13 
* of certainty, which the Engliſh Law required, the period at ak 

le | * | ; N | 

x any ſeditious converſation might be held, nor did it prevent him 


from giving evidence of any facts which might be extracted from 2 

the evidence given by any particular witneſs. In the caſe of Mr. 

Muir, it had appeared, from the examination of® one of the wits  - Peer \ 1 
| Wert! that the amen had oo uſe of engerer * 5 
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1 | "Us Sk Courts of Toflice.. A . ajofs mhether this was 
HE -. | - admiffible evidence; he contended that i 1 99 and the Court had 
9 ſuſtained his argument. 


N 2 * * 45 — 2 


28 After ſtating that the e of 8 aa ago bad . 


| * by 4 ; 25 but two claſſes of men in this country —republicans, and) men of 
| 8 contrary principles, the learned lord. tated that when John Ruſ- 


f WE 250 : tialia Teftimonii. The practice of Scotland was; that if witneſſes 
. refuſed to anſwer theſe preliminary queſtions, their evidence was 
f [ EN not heard. Ruſſel heſitated in anſwering one of theſe queſlions, 
| 


% 4 


FE : | + 
c and as exactly as the Engliſh law required, the Lord Advocate 


855 ppeeeb relative to the diſeretion exerciſed. by the Scotch Judges. 
; He had already proved, in the caſe of David Baily, in the 
year 1704, à ſentence of tranſportation had been paſſed for an 


"a fine had been inflicted, that fine he was afraid would- have been 
furniſhed by other perſons—if he had been ſentenced to be im- 
. priſoned; that would not have been an adequate puniſhment, for 
he had ſeen what a neſt of ſedition impriſonment had been made, 
by perſons who made uſe of e Very opportunity to laugh at, and 
5 inſult the government of the country—of what avail would ba- 


niſhed to this country, ſuch perſons as Margarot, Skirving, and 
Serrald, would immediately. haye been ſent into e to ow . 
5 te ſame doctrines. „ 
_ " Mr. Taonson called the Lord Advocote' to 1 foratluding 
iin the manner he had done to Mr. Gerrald ; that gentleman was 
now on his trial, and it was an indecent anticipation of bis ſen- 
tence. The learned lord ſpoke more in the character of a Lord 
8 of Scotland, than of a Member of Parliament. 
The Loxp Apvocart proceeded- to defend the conduct of the 
| Scotch judges; arid concluded by aſſerting that the ſentence of 

Be 2 tranſportation. was a reaſohable ſentence, fully authoriſed. by law. 
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fel Was examined on Mr. Muir's trial, he was aſked the uſual In- 
and this circumſtance nega: his evidence from being re · 
1 1 After bet nag a 3 that hs; was not « pleading as tn \ 


proceeded to the conſideration of the laſt part of Mr. "Adam's 


- offence much leſs than the preſent. If, in the caſe of Mr. Muir, 


niſhment have been ; if Meſlrs. Muir and Palmer had been ba- 


Mr. Suraipax confeſſed, that he never felt it to beſo utterly 4 8 


— — 


i 


Nv) 1 7 


1 bo. g , ; - 
<7 vs 4 . # ; 
5 1 : J 4 4 
6 » * * 
1 . \ a 
— & ” ( & * "| 
4 * | \ a : 
| = # 17 1 7 ; Y * 
* % - : ( 4 
* [7 — 
% * 1 


"The rde lord, not cording his obſervations to the indi- 


greateſt moment—40 matters which implicated this queſtion, 


whether the law of England ought not to be aſſimilated to that 
of Scotland? In the commencement of his ſpeech, he ſeemed to 
doubt the competency of any perſon to argue the ſubjeQ, unleſs. 
his attention had been not only-di- & d to profeſſional ſtydies, 


but unleſs he had ſpent his whole life in- them That his learned 


friend's life had not been o ſpent was a circumſtance of joy to 


him, becaule he hag not by ſuch meang narrowed his mind. 
Ir the progreſs of his obſervations, the learned lord had infi- 


; viduai caic before the Houſe, had adyerted. to matters of the 


_ nuated that the kingdom of Scotland was divided into two claſſes, 


* 1 


aſſociators and repblicans, both endeavouring to deſtroy the con- 
. flitution of the country. This infinuation he, did not believe. 
There were men, he ſaid, wha belonged neither to the one claſs 
vor to the other, and who, though they would not condeſcend to | 


crouch at the foot of power, would {till defend the conſtitution 5 


with unabated activity and courage. Having given ſuch a cha- 


racter of his countrymen in Scotland, the Lord Advocate had 


confeſſed his i ignorance of the Law of England; but had expreſſed ” 
a wiſh that the Houſe would believe him to be learned in the 


WE of Scotland, If his ſtatements of that law were correct, he 


had indeed preſented a picture calculated to alarm and to fright- 


en every man in that Houſe and in the country. Would the 
earned lord, he would aſk, or any other perſon, dare to at- 


tempt the introduction of a bill for tranſporting perſons convicted 


of libels in England to Botany Bay ?—No—he would not. 


Isa all the arguments which the Lord Advocate had uſed, Mr. 


RY wi obſerved, that learned. lord had gone further than the 


| ths of the caſe required. In' his ſtatemęnt of the evidence | 
of Ruſſel he had mentioned, that that witneſs was committed 
becauſe he refuſed to anſwer. But had he brought this refuſal 
within the point of law ? Somebody, it appeared had talked to 
. the witneſs about his evidence—But did the Lord Advocate mean 


to ſay that talking to witneſſes after their citation rendered their 


1 evidence inadmiſſibleꝰ He certainly could not mean to palm 
ſuch. nonſenſe on the Houſe as Scotch. Seer was nay he 


would aflert, the Law of Scotland. 
Au attempt had been made to put the 5 x on . UNI 


of willing to throw e on. the 8 1 vdges.—What, he 
c 'B 
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aid alk, was ; the tne of the ot” PETR 'of the pes in . | 
Judges ? Was it their charaQters No. — It was the controuling, 
power which the Houſe had. over thoſe judges, and which was 
de beſt "ſecurity for the proper adminiſtration of juſtice by them. 
In entering into a hittory of his own feelings and' conduct pre- 
vious to the trial the learned lord had ſtated, that at the com- 
. mencement of theſe tranſactions he had begun to ſtudy the Com- | | 
mon Law, and that eighteen mogths ago he had been o obliged to * 
rend laws which had ſlept for near a century. : DE re 
A more accurate character of the late trial, could not be milked" / 
than this This is ſo curious. a circumſtance, that if perſons 1... ll 
were preſent who never heard o the recent proceedings i in Scot- 6 | 
- Japd, they. would fay, what new crimes have theſs men commit- 
ted, that it is neceſſary to go back one hundred years for pu- 
niſhment for them? T hey would think that Scotland had been 
the golden age for the laſt century—that no treaſons and no in- 
' furreQtions had taken place- within that period, when, in fact, - 
there had been not only. ſedition, and inſürrections, but two re- 
bellions. There had been two more grievous caſes of ſedition 
khan the preſent there had been the cafe of ' Mr, Dundas, of 
5 Minen, who had received from the Ducheſs of Gordon fome. 
medals with the Pretenders head on them. 3 
As the Lord Advocate had gone into the evidence on the trials, 5 
it became fair for him to go into the accuſation againſt Meffirs. 
Muir and Palmer; and What, he aſked, was this accuſation = 
MM. Palmer had been accuſed of i inciting poor people to inſiſt on 
A Parliamentary Reform. If the Lord Advocate had not been | 
as ignorant of Engliſh Hiſtory as of Engliſh Law; he would have 9 15 : 
d ſome reſemblance to Mr. Palmer's conduct; he would have 
- Folihd a "reſolution ſigned Pitt and Richmond, Som which rẽſolu- 
tion every word and ſentiment uſed by Mr. Palmer had been ſto-- + 3 
Jen. After ſome ſevere obſervations on the apoſtacy of thoſe who- * 5 
vad formerly been ftzends to a Parliamentary. Reform, he altuded Lt 
to the conduct of the Lord Advocate, who, in his fpeech on the e 15 
trials, had never taken notice of any apy axcag We ad- „ | 
duced by the unfortunate priſoners. 5 
The diſtinction between baniſhment and wanſpartation, Me. 1 
: Sheridan, according to his ideas of the ſubject, explained in a 
very different manner from what had been advanced by the Lord _ 4 
LY Leers e res reference 1 to the. 8 


1 
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\ 
ite 1 1886 Mr. Sheridan infiſted, that-the were het 
of a. ſy nonimous meauing. But the learned lord, in the unbound- 
geg triumph of his- ſpeech, comes at laſt to what he thinks 4 
clinching argument” 2 againſt thoſe who appear friendly to the mo- 
tion. He at once endeavgurs to filence us by the memorable caſe - | 
, "of Bally, in the year 1794, ſeveral months after the law which | 8 
has this evening been ſo. often mentioned was paſſed.— This in- 
ſtance, ais lordihip, in the hey - day of his declamation, conſiders 
das the c/imax of his legal authority, which was to panic-ſtrike | 
and confaund all his opponents. It was, however, very unfortu. 
nate for the Lord Advocate of Scotland, that of all caſes which 
: could be reſorted to for the maintenance of an argument, this 
was, without exception, the very worſt and moſt odious. A. 
why compare the abominable proceedings of the Privy Council ; 
to. thoſe of the Court of Juſticiary ? for there never was a fouler 
or more infamous act than what had now been produced in vindi- 
cation of his lordſhip and the judges. When the two caſes were 
ſurveyed, could the Houſe for one moment deliberate which was 2 | 
the moſt flagrant, or the moſt dangerous to the general intereſt 
of ſociety? that in which the Duke of Hamilton had been ca- 
08 lumniated, or that in which the rights and liberties of mankind 
© at lar ge had been - materially injured ? But then it was an{weret} 

3 a conſolatory expedient, that the moderation. and Forbearance. < 
of the judges deſerved the higheſt panegyric. Of all the evils, 5 
they had choſen tte leaſt. They were at. liberty to exerciſe ba- 
niſhment or tranſportation, with all its bitter, aggravations. of for- | 
tune; but here, again, they exceeded the limits. of their autho- 

"rity ; they not only ſentenced: Bally, to tranſportation, but orde- 

red him the pe/fory, as a preliminary, and inflited upon him the 
epithet fumout, as a teſtimony of their chriſtian charity and be- 
. -nevolence. ; For ſuch an undue exerciſe of power, theſe” men 

+ ought to bs execrated rather then held up to admiration ; for in 

this inftance there was a youll e from the letter of che 

5 law. Ft - 195 1 

The a0 Ds ght to be more anal 8 to, ks A 

3 5 n was not a diſcuſſion concerning the merits or demerits of the . 
Scotch Privy Council in the year 1704; büt whether in the caſes 

8 of Muir and Palmer there now appeared ſufficient grounds to 
order an examination into the conduct of the Court of Jufticiary, | 

1 eee . ad”: © 
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ik e amended ? He. hoped that way would deeply 
impreſs on their minds the ſerious conſequences of theſe. legal de- 


ciſions, before they gave the vote for which they were that night 


ſommoned. He lamented the modern Scotch explanation of the 


word ſedition; believed that Muir and Palmer had been dealt 
with in an unconſtitutional manner; and thought that a check or 
controul ought to be . to 128 arbitrary conduct ow the Scotch 


i. 


' Judges ' ( 


Much idle declamation hag Genin made 3 hs Soden 
Law of the two countries. He was convinced that the Common 
* of England was founded on the broad principles of common 


ſenſe. He wiſhed that the ſpirit of the Criminal Law were the : 


| fame in both countries; and-that the Scotch Judges woold diveft 
themſelves of extravagant partiality, and evince ſome reſpect to 
the Common Law of England. ang to the common ſanſe of every 


of Scotland was what the learned lord had repreſented it; but 


if it were, he flattered himſelf that all good men would agree 


with him in thinking that it ought to undergo an immediate al- 


| eration, and be rendered conſonant to the true principles of freo- 


dom and bumanity- 


on the occaſion, and often commenting on the various: definitions 


of high treaſon, leafing-making, and ſedition, he maintained, as 


an indiſputable, fact, that the proſecutions againſt Muir and Pal- 


mer were neither more nor leſs than becauſe they appeared di. 


affected to the king and goverument. Could gentlemen, for a 


expelled from ſociety, merely becauſe they adopted political prin- 


N i ciples diametrically oppoſite: to thoſe who were in power? Was 


the loan of Flower's book, or any other of a fimilar tendency, a 
ſufficient reaſon for. tranſporting Mr. Muir to Botany Bay 1 
By the adoption of this ne and infamous mode of proſecution 


Von call up a man to anſwer for his Juppoſed crimes==you inveſti- 
Sate his whole life in the moſt illiberal manner Vou canvaſs: | 
every tranſaction, and miſconſtrue every circumſtance and Wen 
you try him, upon the moſt fallacious grounds that were ever, ER 
Practiſed in a Court of juſtice. Good God Sir, is it poſſible: 


After inſiſting that the — EFT! to Sir Geotge . Je 
did not tend to corroborate what the learned lord had advanced | 


_ 


moment imagine, that theſe two unfortunate men ought to be 7 


that. tas can be the Law of Scotland? ? If it wy it 38 not to con- 


— ; fl 


* 


9 country: Mr. Sheridan could not believe that the Criminal Law * 


. 


. 


cihue 0 one hour 3 and although the Lord Al 0 mo 


- ated as if he taought the ſame ſyſtem dught to be introduced into 
England, yet he was not afraid that Engliſhmen would ever luffer 
ſuch a violation of the ſpirit of our ſalutary laws. If ever a mi- 
niſter dared to recommend 1 he would find a e refiltance to, 
the meaſure. | 


| Before, he fat down, AY Sheridan. 1 that bo had” 


bad given to _ underſtand. one of the unfortunate gentlemen _ 


(M.. Palmer) felt the iuſinuation of Mr. Whitbread, ſenior, reſ- 
pecting his ſuppoſed ig ani. ſtronger and deeper than all the pangs 
of his misfortunes; and he wiſhed that his ſentiments could be 
2 conveyed i in this manner to the Houſe, in oppoſition to hat had 
been raſhly, though he was convinced, humanely advanced by 
the hon. member. Mr. Sheridan declared, that in his opinion, 
Mr. Palmer was perfectly ſane ; that however unfortunate his 
| brother might be—(now /abouring under the malady at preſent 
alluded to) —he himſelf was fully enabled to diſcharge all the du- 


ties of ſociety; and that he had peritioned the Sis, not for mer- . © 


, but ieee, 
Mr. Wüärrzaxxap. jun. eſs in aces of 10 alufion 5 


Palmer. It was not for him to ſcrutinize the motives which in- 


t what fell from his father, i in a former debate, relative to. Mr. 15 


fluenced his honourable relation i in what he thought proper-to fate, | 


but he felt it his duty to mention what came within his private 
knowledge reſpecting the unhappy victim of oppreflion. - He 
| wiſhed to be underſtood as ſpeaking with more ſincerity than ce- 
remony, when he ſaid that he had had the honour to ſee, converſe, 
and correſpond with Mr. Palmer; and in the courſe of his enpe- 
rience he never met with a, man whoſe mind was more compoſed 


ſenſe and ſanity, Amidft the.calamities of his preſent ſituation, 


ke bore his afflictions with ſuch dignity, that; to uſe-a very firong 
_ expreſſion, ** even the gods: themledyes may gaze on him i 


admiration! 199... + 


He complimented Mr. Shetidas, in the „ manner in 


which he expoſed the proceedings of the Court of Juſticiary, and 
accuſed the Lord Advocate of improperly prejudging the ſentence 
of Mr. Gerrald. The Law of Scotland he confidered as a ſyſtem - 
of tyranny and oppreſſion; and'declared his readineſs to impeach _ 


any miniſter who ſhould dare, to make the attempt of introducing | | 


"them into . e He never in his life heard A VT with. 
e | 
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ove indi enten ths that which areas the Lord Advo- 
_ * Tcate. None but a ſlave could love a conſtitution where ſuch laws. 
as thoſe of Scotland were dulfered to exiſt; and none but a ſlave 


= ; could praiſe them. 


5 WrVpnAbt attacked Mr. Sheridan's mode of mt on 
the occasion. He inveighed againſt the admonition of the latter 
gentleman; that the preſent queſtion ought not to be conſidered 
merely in a legal point of view, but on a greater ſcale and Move. 
principles. It ſhould, according to the reaſoning of the hon: 
gentleman, be Aurveyed through a parliamentary and not a: 


„legal medium. But, Mr. Wyndham declared, that he differed" 


very widely from the hon. member, con viuced that it ought to 


5 conlidered merely as a legal queſtion. Mr. Sheridan! ob- 


ſerved Mr. Wyndham, after dwelling ſome time on this idea, 
i reprobated the conduct of certain men who ae recommended 

| 2 Parliamentary Reform | | 
He perfectly concurred with him on the ſubje&; 28 was > fully 
| perſuaded, that a more wild and extravagant theory could hardly 
: be. produced' than hat had been ſanctioned by certain gentle- 


men. In vindication of the Lord Advocate, he thought that his | 


2 lordſhip's duty had been amply fulfilled, and alledged, that if the 
Laus of England were not competent to prevent ſedition, by a 
. proper puniſhment of thoſe guilty, the ſy ſtem ought to be altered, | 
He beſtowed many encomiums on Mr. Adam's ſpeech 5 and c con- 0 
cluded by firenuouſly oppoſing the motion. ' | 
M. Fox declared, that notwithſtanding the late bout at which 
| ba roſe, he felt an irreſiſtible impulſe to offer his ſentiments. He 


5 5 confeſſed, that the preſent queſtion had been argued in ſuch an 


"4 extraordinary manner as to defy all parliamentary parallel. His, 
own character his s duty. to / the people the provoking and in- 
ſalting aſſertions which bad been uſed—all combined as the 


mot powerful incitements, heightened and aggravated by the | 


new and wonderful mode of reaſoning adopted by the 2 | 
bord. and ſupported by Mr. Wyndham. 1 . 
TEES He was aſhamed to recelle A, that the moſt flavith fabmiMos 7 


do ptinciples of miſtaken Jutiſprtitencd had been frequently re- 
commended that evening, It had been boldly infinuatęd, that 
. the Laws of England, becauſe. too gentle in their operations, | 
' ſhould pe new-modelled, and amended, agreeably to the ſpirit of 


1 8 Scotch Judges * modern times. FE hon. friend, . C 


"TO. SR 


* 
W. 


— 


©.237) e 


* 


i Sheridan, had heard with aſtoniſhment and 8 ddr 
ſentiments; and had 'r: buted and exc cr ted ſuch doctrines, at 
once dangerous to ſociety, and which ſeemed a n to every b 
- atof oppreſſion. | 


\ 


Mr. Sheridan, in the plenitude of his een wk affirmed, 


5 | aw if any miniſter poſſeſſed ſufficient audacity to introduce the 


| propolition, all true patriots would unite in defence of their 


7 


rights and liberties, and produce an impeachment againſt him, 


He perfectly agreed with-h in theſe ſentiments, and would 
appear with heart and hand in the combat. The times were naw 


_ wonderfully changed indesd; but he yell recollected the plea- 


ſure and ſatisfaction which he derived in acquieſcing to the ac- 


tive exertions of hig hon. friend (Me. Me when . 


the ruinous meaſures of the government. 


It was a time when no political difference ſeparated theis FA 


f orts in the cauſe of th. people It was @ time when it was his 
chief delight to rally round the ſtandard of liberty, and to invite 
and encourage volunteers in her ſervice., But nom men and 

| 85 meaſures were totally changed; 3 and he, who could not accom- 

ma date himſelf to the new ſyſtem, mult prepare to retire to ſome 
other place, where, if he did not enjoy all the comforts of ſociety, - 

be would not be annoyed by unprecedented proſocions, Wien | 

defied all parallel. 

Some who poſſeſſed ſomething of the vaſt and banded in” 

: human prejudices preferred and recommended an alterstion of 


our laws to thoſe of Scotland,” which in theſe times had been ſo 


155 highty extolled. - To reconcile, however, the ifference of opi-- 
nion, he would reſor: to the 17. whic as well expreſſed, was a 


great peace-maker, aud ay, that— ir the laws of this country, 


15 were adequate to the purpoſes for which they were enacted, there 


X 


Po 


was no cauſe for the alteration. When be ſurveyed this queſtion 5 


vith the eye of a philoſopher or a ſtateſman, and calculated how . 
far the proceedings of the Scotch Judges. would affect human 


affairs, he confeſſed that the legality of the queſtion held, com · 
paratively ſpeaking, a very ſubordinate: place in his mind; and 


be remembered an inſtance in which his hon. friend and he had 
acted in the trial of a public delinquent, when they agreed —as 
1 5 they ought in the preſent caſe that the proceedings were ille- 
gal and unconſtitutional. In the triumph of the learned lord, 
oY who 124 on this occaſion certainly produced. all the force of his | 
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teas entries; . kad! 1 to es the . 
* Which he had mentioned by ſome extracts or quotations. But 
this was no matter of aſtoniſhment; for, believing that the pre- 
cedents exiſted in his awo imagination only, it was impoſſible to 
give extrafty or quetations from what had. no real e or 


— 
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names.” x 
© To vindicate his lordſhip's Acfpitions c bebithnieat or tranſ. 
portation, the wonderful caſe of Baily. in 1704, was, reſorted 10 F 
but no reaſon had been given why they baniſhed the offender to 
the Weſt Indies; and as to the ſtatute of 1696, its operation - 
was more applicable to fraudulent bankrupts than to the illul-⸗ 
tration of the caſe now under diſcuſſion, When be ſerioully re- 
flected on the ſpeech of the Lord Advocate, be was ready to 
ſay, that all bis notions of the Scotch Law—all his notions of 
Common Senſe became at once perplexed, and he fuſtained a 
temporary confuſion,” doubtful what conduct to adopt that would 
| beſt overthrow'the encroachments of arbitrary power. He; Iron- 
ically remarked, that he lamented the embarraſſed ftate of the ; 
Scotch Judges, who were driven to the deſperate alternative of 
© tranſportation or death, ſcorning the more gentle, the more wiſe, 
the more ſalutary ſpirit of the Engliſh Law, which knew no ſuch. 


dreadful experiment, or, what ſome would call, remedy. He 


wiſhed to ſpeak reſpectfully of the Court of Juſticiary, and ſorry | 


he was that he could not, on the preſent occafion, becauſe they 


had inflicted a ſevere puniſhment, which firs 8 only 1 to atk been | 
executed i in a capital „ 


The learned lord, when talk ing of the Privy Council of Scot- : 


land in the time alluded to, was exceedingly unfortunate in his 
reference. This was a tribunal of all others the moſt violently - 
reprobated, the moſt odious, and' the moſt diabolical.; It appear- 
ed to him—as it muſt to every man of ſober reſlection—a matter 


8 aſtoniſhment how this memorable privy council, enrolled in 


the annals: of infamy, had eſcaped. an impeachment; but there 
was this conſolation to all good men, that if it formerly paſſed 

| "lions; the recent inveſtigation of its merits had rendered 
It the moſt damnable that had ever uſurped legiſlative authority. 
In defiance of an AQ of Parliament, it exceeded its boundaries, 
to puniſh with pillory and infamy the unhappy victim of its ſpleen 
or male volence.— It was futile and ablurd to ſay, that this in- 

famous 98 ne tribunal. was 5 unimpeachable, becaule ſome 
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ry its ener were active in the revolution. This was no proof.” 5 


of its rectitude; becauſe he had every reaſon to believe; that thoſe 


5 concerned in the revolution were as aftuared 2 the beſt of the 


. ** 


pureſt motives. 
The explanation of the term ane by this Lad Ad- 

vocate, became next Mr. Fox's object of irony and ridicule. A- : 

greeably to the learned lord's remarks, its purport was the tell : 


5 . ing of ligs. Was leafing-making, or ſeditiog: nothing more than 


| the telling of lies? If he examined the hiſtory of the country, 
| whoſe criminal code wis now the ſubject of animadverſion, he 
ſhould wiſh to learn by what magic we were to underſtand the 
term in this ſenſe. When the magiſtrates of Dundee refuſed to 
permit the ringing of the bells on a birth day when ſome were 
. puniſhed for ſymptoms of diſaffection by drinking the health of 
the Pretender, and wiſhing him a ſpeedy return to his country 
ought theſe to have been conſtrued into. acts of . rebellion, or 
leaſing making, that is, ſpeaking ill of, or ſlandering the govern- 
ment of this country? All theſe hypotheſis were falſe and un- 
founded. Thoſe. who deelaimed aloud againſt high treaſon might 
nom be filent. The faſhion of the times had conſiderably dimi- 
niſhed its ſtature. Treaſon, avaunt! thou art an infignificant and 
harmleſs child of the brain! | But—come forth, gigantie n 


and receive the puniſhment. of thy manifold and WIN 952 


crimes! g | 95 | f 


The learned lord had, howeins? ee d till within; Ys 


theſe eighteen. months, feditian had not been known i in Scotland 

for a century. Bleſſed country! which had in that time experi- 

enced the chlamities of two rebellions, and had never kirown any 
thing about ſedition !—When he compared the legal uſage of the 
two countries, he muſt ſay; that /edition is an excellent thing in 
England! Its puniſhment i is trifling indeed, comparatively N 


wy ing; but in Scotland, it is more alarming than treaſon or actual 


rebellion; 5 therefore muſt be ſeverely puniſhed! | ” 
The authority of Sir George Mackenzie was, in Mr. Fox's = 

opinion, not the moſt commendable or happy which might be pro- 

. Salted: He therefore. could not. take implicitly that definition. 

He oonfeſſed that he had read but little of this lawyets works, 

though that little was ſufficient to confirm him in his opinion. 

With all the veneration which certain gentlemen avowed for Sir 


Geenen 1 0 help recolleRting (tays Mr. E 1 that this” 
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Can war. He aſſociated with the merchanrs, the farmers, and the 

5 artiſans of Norfolk. and declaimed loudly againſt that public ca- 

lamity. Had one of his domellics, then, after the example of the 
n infor mers in Scotland. intimated, hat be had heard him ſpeak diſ- 


* 


5 CEE Ib a 
very: man was the puta es of the judicial 1 of 


ent of Stuarts, which i is now reviving with unabating 1 - | 
in Scotland „„ 1 


Treaſon had, by ſome, ER eue the exciting a Sitten 
of the people. But Mr. Muir had not been guilty of this overt 
28. He had only delivered his ſentiments occaſionally on the 
_ * public late of affairs, perhaps, indeed, with too much temerity, 
or imprudence; but if Mr. Muir was guilty in this inſtance, there 
were many people equally culpable who ought to be tried, and 
ſuffer all the pains and ' penalties due to their treaſonable acts. 
With horror and deteſtation, he had perufed. the trial; and- he 
mhiſt confeſs, that if ſedition be according to the nftrudiicn 3 in 


- theſe proceedings. there was no longer any perſonal lafety i in this | 


country,; every man being at the mercy of the executive govern- 
ment! He could hardly for one moment think of the conduct of 
the Scotch Judges, without evincing his honeſt indignation againſt 
- them. Ehe mere examination of the proceedings muſt make 
every man's blood run cold: For ſome time he could not believe. 
chat ſuch acts were  countenanced in a civilized country. He 

the firſt, the ſecond, the third edition, with a conſiderable 
degree of diſbelief; and had not removed his doubts till the Lord 
Advocate that day roſe; and, i in the face of the Houſe and his 
country, acknowledged the whole tranſaction, and maintained its 
jzuſtice, its humanity, its legality! If this be the law of the coun- 
try, © I am/aſtoniſhed that we (meaning oppoſition) you not 
deen ſent to Botany Bay long before this time !?? „ 


If che mere loan of Paine's book, or forme other of A Salbe = 


nature, conſtitutes guilt, what man is innocent? And if the par- 
tial evidence of a fervant—ſuch as Anne F cher ſerves to con- 
vic a man, who can eſcape? I recollect a time when my hon. 
friend (Mr. Wyndham) took ſuch laudable pain in opening the 
eyes of the people againſt the future continuance of the Amefi- 


reſpectfully of the chief juſtice, the king, the lords, the commons, 
or the government, and had be by. this extra Judicial evidence 


been convicted, would his friend, or any other man, have heſi - > 
tated a moment in ne that the: true . of the law had 


78 acknowledge, that, to a gentleman of Mr. Muir's education and 


- 


„ 8 aka Si had Jeclaimed: 3 By 
the middle path, he would endeavour to preſerve that medium. 
He hoped that thoſe who were A/ſociators—and he believed the 


/ Jo 
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and then at once, adopting the French practice, we overturn all 


principles of juſtice and equity; and execute or ae the, vic. . 


dim according to the dictates of tyranny. 
Thoſe who thought Mr. Muir was oa 5 br 888 


him leave to exiſt on any terms, judged with unparalleled harſh- 


" nels and cruelty. Let them reflect for a moment, and tbey will 


talents, there is very little difference between ſending him for 
Botany Bay, and the ordering him for immediate execution 
Perhaps the latter would be more charitable and humane — Up- 


on what principle of eternal juſtice and eternal right is ſuch. a 
crime as ſedition puniſhed with all theſe bitter aggravations of 
cruelty ? The ſavages, accuſtomed to wolves and tigers, poſſeſs 2 9 | 
much greater portion of humanity ! Let theſe proceedings be torn 


from the records of a Court of Juſtice ; and let the whole tranſ- 


| action be ſunk in an eternal oblivion, by, a. manly nen 8 


© of Error! 


| been denied to him 2” The mode of cmi was os 8 [ 
nable, that we had only to change the word ſeditios into ineiuiſm, 


majority of the "Houſe were of that defcription—would not judge = | 


Illiberally of their fellow ſubjects, becauſe they were not of the 5 
number. He himſelf was not an aſſociator ;. but were the queſ- 


tion once put whether he was nearer in principle to an aſſociator 


than a traitor; he thought it would be very eaſily ſolved. A 
would immediately throw himſelf upon his country, and claim . 


liberal conſtruction of his conduct, fully perſuaded that upon the 


eternal principles of OO ary; doubt eee his rectitude 8 


would be removed. : 

The obſervations of Lord Juſtice Clerk, at the trial of Mr. Muir, 
next attracted Mr. Fox's attention. He reprobated his lordſhip ./ 
for his total and ſhameful ignorance of the Britiſh Conſtitution 
when he maintained, that the landed ieren lane were ſuderios*/ 
to all other claſſes of ſociety, fooliſhly ſuppoſing that he who poſe 
ſeſſed 100, oool. in the funds, was not as reſpectable a member of 


dhe community as the gentleman. of landed property ! After, en- 


a tertaining the Houſe at the expence of his lardſhip, © 
Lord e was the next of the Scotch FI wha called 


Bo 
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. 4 forth Mr. Fors particular notice —not, indeed, in a very fatter- 
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country ſufficiently Rrong to ſerve his purpoſe. Having recourſe 


Ing tyle. In the exerciſe of. his judicial truſt—a truſt” 1epoſed 


e God and the people —he had wandered aſtray into the 


Roman Law; not finding any written precedent-i in the law of his 


to this extraordinary authority, he at laſt diſcovered, that the 


: 55 mildeſt puniſhment which could be inflicted on the unfortunate 


Rs was— Tranſportation for Fourteen years K 


The Roman Law left it at his diſcretion to give Muir either : to 


a 5 TS wild beats! or to Botany Bay! And of the Whole he had 


. | Happily feleted the mildeft ! 7! He was utterly amazed when he 
learpt, that a judge had fariouſly ſspported ſuch unaccountable / 
nonſenſe from the bench—ſuch nonſenſe as ought not to be admit- 
ted from the younge/t or mot ignorant Hudent He had always en. 


tertained the higheſt veneration for the character of a judge . 


and his indignation -was arouſed to find, that his lordſhip, inſtead 
of diſcharging his duty, with chat aweful and becoming gravity 
due to the bench, acted with“ Inorance, Levity, and Hypo- 


8 « ergy! Recollecting that the lorture had been aboliſhed, and dread- 


ing the conſequences of a ſurrender of the priſoner to wild beaſts 
Lin a civilized country—he put his invention to the rack, and 
at laſt hit upon the mila puniſhment of Fourteen Tears Tranſportation | | 
beyond the ſeas ! Good God! any man of ſpirit, as he believed 


MM. Muir to be, would ſooner chuſe 915 BE iy meas in- 5 


©; 


Ranee of the judges mercy . | 
When animadverting on the 1 e 8 ſpeech; Mr. Fax 
- 460k, notice of the declaration which had fallen from the learned 


lord reſpecting Margarot, Skirving, &c. and 1 am fadly a A 


| fraid (faid Mr. Fox) that the expre(hons which inadvertently 

| . eſcaped j in the warmih of his oration relative to Mr. Gerrald, a 
man of diſtinguiſhed talents, now.on bis trial, are e predictive .of _ 
Bis ſentence! . 

Mr. Fox wiſhed that in the pokes» which had been infti- 
rated 3 in. Scotland againſt theſe” uobappy and miſguided men, that 
..the learned lord bad conſulted the Attorney General of Eng land, 
nom on his right hand. In his conduct there was a very wide dif- 
ference indeed reſpeQing his proſecutions about ſeduion, for arg 
all theſe barbarities have been committed.” | 


n . In the caſe of a clerical gentleman of the name of Wimerbo- 


{ Gam, þ his Ramey, had been etbidently N For fedi-. 


* . \ 0 


7 
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685 Mz. ne was to be Gaed was dong He had 


73 unaccountably been thrown into Clerkenwell priſon among. the 


9 


8 | (common felons, As ſoon! -as the Attorney General learnt his treat- 


mant, with all that humanity. which does honour to his feelings, 


he immediately ordered Winterbotham to be removed to the fate 1 
1 of Newgate, exclaiming “ God forbid that a gentleman ” 


guilty of a mſdemeanour only—for ſuch he conſidered. /edition— | | 
ſhould remain the ſhorteſt ſpace of time in the company of felons.” | 
But mark the contraſt— The confinement with felons fer one | 


4 "day, or even one hour, wounded the very ſoul of the Attorney | 


General of England; but the Scotch Judges 4 Bi it no N 
Dnay mercy—to inflict the -puniſhment for life! | 
After much variety of other matter, he beſtowed a very warm 
panegyric on Mr. Adam, who had that day 5 delivered one of 
the moſt excellent and argumentative ſpeeches ever heard within 


5 theſe walls.“ Mr. Fox concluded by urging, that the preſent 


queſtion Was of the very firſt importance, not only to the people 3 
of England, but to all civilized ſociety.— Till ſuch time as there 


is a law to ſend me to Botany Bay for publicly avowing my ſen- 


timents, I. hall think it a duty incumbent upon me to condemn: | | 
'the actions of thoſe in power, whenever they call forth the gene- 
ral execration of mankind. If England, unhappily relapſing into 


\N; deſpotiſim, ſhould ever be governed by ſuch principles, then fare- 


>< 


well! a long farewell to all our boaſted freedom! And ſure Fam | 
"hat no country connected with it can ever enjoy civil liberty . | 
Mr. Prrr ſaid, in order to prove the legality of the proceed- 7 
ings in the trials alluded to, and the ſound diſcretion exertiſed $ 
by the judges, little more was neceſſary than to recapitulate ſome ' 

of the arguments of the Lord Advocate, though in doing ſo he 
Was apprehenſive that they would loſe much of their impreſſion. 
He then adverted to the ſtatute of 1703, which recognized the 
power of tranſportation in the judges, which power was ated 
upon eight months. afterwards by the. very perſons. - He alſo 

quoted, a ſtring of caſes from the year 1 589, to the preſent time, 


in which the ſentence of tranſportation beyond the ſeas was oc- _ 


_. cafionally inflicted. By the Common Law of Scotland, the judges 
poſſeſſed an arbitrary power to regulate all puniſhments ſhort of + 
death, where there was ſpecific puniſhment preſcribed by the ſta· N 

tutes. The judgment of 1704, by which the act of the preced- 


. ing Feor was Kies was conſidered "IPO Tir. Fox as of no au- 


N 


* 
”—_ 


8 


Ag”) 

5 labesty, as it was 20 by . of the . Council, PRIN 
came in for a liberal ſhare of his ſevere inveQive. But however 

: applicable ſuch invectives may be to former periods, under the 
kreign of ſome of the Stuarts, they by no means applied to any 


— 


reign of King William, or the Whig Government of Queen | 
Anne, were by no means inauſpicious to Britiſh liberty. That | 
dhe power had not been of late. ſo frequently exerted. was owing 
* . merely to times and circumſtances not demanding i it. 
= Having diſcuſſed all thoſe: verbal diſtinctions of the difference 
= ein tranſportation »2d baviſkment forth of the kingdom, and 
wwaete various technical points which occupied fo much of the for- 
= mer part of the debate, he came to ſpeak of the form in which 
= the libel againſt Mr. Palmer was worded. It. mattered' little to 
_ the queſtion, whether ſedition was a word i in general uſe in the 
| law proceedings. of Scotland. Sulficient proof had been already 
given, that upon the charge of leafing- making only, the defend- 
-ants were liable to the penalty of tranſportation; but the Lord 
Advocate had ſhewn- alleen reaſon for acculing them of the 
| crime of ſedition. | 2 
It did not depend upon ales of E Coutts, or ehe 0 of _ 
Fan to conſtitute this an offence ; for in the nature of 
dhiogs, it was evident that ſedition muſt e a ſubſtantive | 
crime in every civilized ate, and. in every government that ex- 
iſted under the ſun.—If it were otherwiſe, the frameꝰ of ſociety 
would quickly be deſtroyed. and all eſtabliſhments at an end. 
To ſhew what kind of offence ſedition was underſtood to make, 
according to the Law of - Scotland; he ſtated the opinion of Sir 
George Mackenzie. The character of this writer was treated 
; rather ſlightly in the-courſe of the debate, on account of his at | 
3 3 tachments; 3 though when gentlemen found that he was likely to 


Y 


# ? 


For his part, he ſhould refer to him the more willingly, as he 
was conſidered in Scotland as very high law authority. From 
the extract. which he read, it appears that Sir George defines 
ſedition to be a crime deſerving of capital puniſhment, whenever 
it may lead to any commotions amongſt the people; and that the' 
offences of Mr. Muir and Mr. Palmer had that tendency, could 
1 , 55 not be denied. Having fatisfaQorily explained the propriety of - 
= "5 , lag the defendants 11 6 this * * treated with an al of 


period ſubſequent to the Revolution; for unqueſtionably the is. 
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ferve their turn, they choſe to mention him with more reſpe&,— l 
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|  Gdicile the pleaſantry « Mr. Fox, i in beben ſolid to Sg 


A good thing, whereas it ſubſiſted in England to a conſiderable 


extent during the laſt century without producing any great miſ- 
chief; though there were two rebellions in Scotland, where ſe- 


- dition” was {aid te be dormant. From the violent agitation - 
the public mind in Scotland during the laſt century, it certainly © 
did happen that there were a number of offences committed 
againſt the ſtate; but When the circumſtances were conſidered, 


it would not appear extraordinary that they were not of that 


range which were comprehended under the term ſedition. The 


conteſt then was, which of two families ſhould occupy the throne. 


of theſe realms, but neither of the parties were inclined to the. 
deſt ruction or diminution of the royal authority. 


Referring. to the circumſtances of the trial of Mr. Muir, bo.” . 


contended that the challenge againſt the jury, for belonging to 
an affociation which refuſed to admit him as a member, was by 
no means ſufficient, That aſſociation was formed for the ſupport 
and defence of the. exiſting. Conſtitution, and would not ſuffer 
themſelves to be mocked and inſulted; by permitting the names 


of Mr. Muir and his friends to be placed amongſt the liſt of its 
members, as they knew their principles, and obſerved that they 
| Ggned themſelves Friend. of the People,” which was another 
ſociety, and with very different objects. It did not follow. how-- 


ever, from a rejection of that kind, that the gentlemen of ſuch 
an aſſociation were not proper perſons to try upon their oaths 


the commiſſion 'of an offence; Their profeſſed averfion'to ſedi-- 
| tious practices was no reaſon why they ſhould convict another of . 
ſedition provided he was innocent. Suppoſe for inſtance, that 
a jury was to convict a Printer of ſelling the libellous books of 
Tom Paine, and that another Printer was brought before the 


ſame jury for a ſimilar offence, he believed gentlemen would 


2 ſcarcely contend that it would be a fair chaltenge for the ſecond 


Printer to ſay . I object to this jury, becauſe they have e e 
© my. caſe in their former verdict.“ He alſo reminded Mr. Fox, 
that whatever he may. ſay of thoſe. Conſtitutional Aſſociations ia 
the way of cenſure muſt partly affect himſelf, as he was a mem 


* of one of them that of St. George's Hanover Square), = 
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chat alſo, one which ſubſcribed a ſum of _— for the We . 


tion of Abels. 
- Ho e Me. 7: Fox rather onſuocebfl" in his endeavour to 
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1 «4 ever he might formerly have thought or formerly have ſaid upon 
; that ſubject, he had occaſion laſt year to. ſtate the reaſons why he 


1 demonſtrate whenever an opportunity was afforded him. 


. repreſenting the hardihips of theſe trials, gentlemen were 
8 5 not contented with few or ordinary complaints. It was not. ſut- 
£X:--* 17 Meant that the indictment ſhould be improperly laid, the jury 
FS fy picked, and the Judges partial, it, was alſo. requiſite that the evi- | 
== dence ſhould be unfair. Their firſt complaing In this way was 
me committal of Rugel, for pre varicating in his teſtimony. He 
inſiſted, that by the courſe of proceeding in the Courts of Scotland, | 


a number of preliminary queſtions were. conſtantly aſked in the 


| ' Wh 4 ſame manner as the vor dire in the Courts of England. But theſe 
1 8 > queſtions went to the. competency, not the credibility of the wit- 


_— _ nels; and that competency, muſt, be affected by manifeſt,prevari- 
n =: cation. As to che · objection to the evidence of How ly and 
3 others, he. treated them as frivolous. 


"ad 


moment either convicted or acquitted, and he conceived the Lord 


duct of che judges, through tlie whole of theſe. proceedings, was 


Save them for the protection of the public. 


0 niſhments leſs ſevere. But there were ſeaſons: when the law muſt. 


i = | be enforced with all its ſeverity ; ; for it would be abſurd to ſuſ- 


poſe that 9 Tonka ally puniſhments. for GS: which * 


5 was now prepared firmly to r ft, it. All that had fince occured | 
tended to confirm him in theſe ſentiments, which he. was ready 70h 


= - I defending the conduct of the Lord Advocate, he Nl many 
| =_ 5 e compliments, and repreſented a as unfair the uſe that was 
i made of his haſtily ufing the name of Mr. Gerrald, amongſt four 
_ 5 others, Who had already been convicted, Mr. Gerrald could not 
nos be prejudiced by the mention, as he was probably at that | 


Advocate to have made a very proper obſervation on the impolioy | 
res. baniſhing perſons of that deſcription back agaip to London, to 
4» reviſit their old haunts and rene their occupations, The con- 


highly meritorious and advantageous to their country. In the 
pPreſent critical poſture of affairs, they. foreſaw the dangers 
> 4 that may reſult from the exertions of diſaffected perſons, and 
lulu applied thoſe powers which the law and the confiltgtion n 


It was certainly very true, "that 1 in the exerciſe: 41 their, arbi- 1 
ry power, they might have inflicted upon thoſe gentlemen pu- 


: ed oy; thing lik a parallel between him and Mr. Rist on "IA 
/ the. opinions they held reſpecting a parliamentary reform; What- 
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ten were never to be. applied. Direfted of FI neceſſary ab 


ſalutary example which alone can reconcile men of humane feel. 


_ ings to the infliction of rigerous puniſhments, it could be no dif- 


cult matter to excite our ſympathy for individual ſufferings. It. 
was indeed much to be lamented, that gentlemen of their rank 


. and education ſhould be ſo degraded in their puniſhment as to be · 


come the aſſociates of the vileſt convids but it muſt be remem- 


© bered, that they knew what they were incurring, and that they 


were propagating principles which ſhould never be the growth o 


liberal and well educated minds. As gentlemen of ſome ſtation, | 


the bitter reverſe of their condition was the more deplorable, but 
| their being gentlemen was not ſufficient reaſon why any exception / 
in their favour ſhould be made, 'of theſe laws, framed: for 185 bo- 
vernment of his majeſty's ſubjects in general. 


Fe concluded with expreſſing his diſbelief of: the accuracy ot” 


the accounts which had been puhliſhed of the trial, and particu- 
- Larly thoſe parts which reported the ſpeeches of the judges. They 


all, muſt have been uſed by way of illuſtration; ag the Roman Law 
_ never was, nor ever could be, applicable to the Law of Scotland. 
Mr. Fox explained that he was not a member of any aſſociation ' 


5 of the deſcription alluded to by the miniſter. 
© meeting, in which it was thought right to make ſome conſtitu- | 


He was one of 2 


tional profeſſions j but he denied heing a ſubſcriber ſor the pur- 
poſe of carrying on any proſecution. He then moved for that 
part of the Bill of Rights being read a of 1 4 and 


_ exceſſive puniſhments; which being done, 


Mr. Abit replied at ſome: N to: the. various v aquments, 
"uſed i in oppolition to his motion,” 
Mr. Prrr roſe to explain, he Sala that Meſſe, Mair . 
” Pkg had only maintained thoſe” doctrines concerning parlia- 
mentary repreſentation which he bimſelf had formerly advanced. 


It was notoriaus that Mr. Muir was not in the indictment ee, A 


ed with exciting a Reform in Parliament, but with neee 


and as to Mr. Palmer, he Was 
ing to promote that reform, but with libelling the government 
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5 5 _ Jecommending. Paine's: Faophlet, and other ſeditious writings; 5. 
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put a ſcrap of Latin into the mouth of one Judge, and a deduction TH 5 ; 
from the Roman Law into the mouth of another, which, if uſed at 


5M PS 5 34 : 5 
: OE: | ir. Blk reed; that notwithſtanding, hs, 8 . 


wiſlied to throw over his former conduct, yet it was very obvious 
that he, and thoſe with whom he then acted, had been greatly 
" inſtrumental in . offences, for er. thats; een, 


= : 5 nom „„ | | 
It was true, the Society of the Friends of the People might in, 


"RP part ſhare the ſame imputation, but it could not be charged on 


. . them alſo, that they deſerted thoſe they had inſtigated, and be. 
| 5 5 come the inftrumental cauſe of their ignominious puniſhment. Es 
| If Mr. Pitt denied the doctrine of univerſal ſuffrage at that. 


time, it was notorious that he then aſſociated with thoſe (the | 
Duke of Richmond and Major Cartwright) who expreſsly main- 


. tained it, and ſought for a Parliamentary Reform on that princi- 
| ple. He himſelf, for one, was ready to acknowledge the error 


200 . of that doarine. Individual repreſentation, he thought not cal- 
| | culated: to promote the welfare of the people; but he would ne- 
ver agree to conſign thoſe, who might actidentally adopt it, to hn 


* | ſuch ſeverity of puniſhment ; and he wondered how Mr. Pitt and 


| feelings of common courteſy: and humanity: Theſe. gentlemen, = 


by 5 it ſhould be recollected, were bred and born, like themſelves ; 
| and had only advanced thoſe very doArints a little more unguard- 8 
5 edly, which they, and many others in that Houſe, had often 
* maintained. Their on conduct had paſſed unnoticed, whereas . 
5 "iy theſe gentlemen were conſigned to a long exile in a diſtant, bar- — 


. barous, and ſterile land,” by a deciſion which entailed diſgrace to 
enn and the judicial adminiſtration. of her laws. | 


| 5 : x At the very advanced hour of the debate, he ſhould 0 weg 


5 . pals longer on the Houſe, nor attempt to add any thing to the 


brought forward the motion j but on a ſubject ſo intereſting and. 
3 he could not permit himſelf to gie a flent vote. 


* 
5 7 
"I motion was then put, When there appeared e 
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+ the Duke of Richmond, who probably ſat in council, and Ggned | 
dhe warrant of tranſportation, could rechncile ſuch conduct to the 


UN very able and ingenious arguments. of his learned friend Who | 


ions of the tight hon. gentleman (Mr. Pitt) and the veil he 
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